sitting there watching them, or standing
there watching or walk up there and watching
them load coal and they know you're there and
they don't make no effort/ then they are not
doing it when you're not there.  So it will,
if not corrected, sooner or later, cause an
effect on a person's life, health.

JUDGE KOUTRAS:  But you have no reason to
believe that this is the case, though?  Just
like you were telling me about the jumping
out of the methane monitors?  I mean, even
though you may know that as a former miner,
and now as a mine inspector, and even though
you may know that human frailties and people
being what they are, may not comply when you're
not there, this could be true of any violation
you write in a mine, isn't it?

THE WITNESS:  Yes, sir.

JUDGE KOUTRAS:  So theoretically, every citation
you issue should be S and S, without further ado?

THE WITNESS:  It's what they call a judgment call
on that, and my feeling at the time I issued the
citation it was to continue to happen that will
cause serious illness or permanent injury to the
person that's in that atmosphere.

Mr. Melvin was shown a copy of a citation he issued 25
days after the one at issue in this case (exhibit R-l) ,
and he was asked to explain why he did not mark it "S&S"
since it involved a similar ventilation violation.  He
explained his reasons, and emphasized that when he observed
the conditions no coal was being mined and that he had no
way of proving what had occurred on the previous shift
(Tr. 54-56).

Respondent's testimony

Dick Mottershaw, respondent's safety coordinator,
testified that the purpose of the ventilation exhaust tubing
is to remove methane and respirable dust from the mine, and
he believed that the primary purpose of the tubing is to
control the dust (Tr, 58) .  He explained the procedure used
at the mine to install and maintain the proper ventilation
tubing distances (Tr. 58-61).

Mr. Mottershaw conceded that the violation issued by
Mr. Melvin resulted from the fact that the ventilation

441UTRAS (interrupting):  No, what I'm
